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IN THE CHANCERY COURT FOR DAVIDSON COUNTY, TENNESSER
PART T

SENTINEYL TRUST COMPANY, and )
its Directors, Danny N. Bates,)
Cliften T. Bates, Howard H. )
Cochran, Bradley 8. Lancaater,)
and Gary L. O’Brien,

Fatitioners,

vs. ¥O, 04-1934-I

XEvin P. LAVENDER,
Commissioner Tennegsea
Dapartmernt of Finaneigsl
Ingtitutions,

At bt N Tand St B Ad Nd St o as” A

Regpondent.
EM “ BD

This cage is before the Court on motion reguesting the Court
issue a writ of supersedeas.

Thi# éase involves a challenge to the seizure of a financial
institution by the Commissiorer of the Tennessee Deparcment of
Finanoial Inmstitutions. The petiticner 14 a state- chartersd trust
company. The Commisezioner, having already gaized the eotpany and
placed the businesz into receivership, is now moving to liguidate
the busineas. The Commissioner filed his notice of liquidation on
Junea 13, 2004. The reéeivership is pending in the Lewis County
Chaﬁcery Court, and the notics of iiquidation wag filed in that

court. The petitioner filed 2 petition for writ of certisrari in
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this Couit pursuant to T.C.A. § 45-2-1802{c)(1). That etatute

atatew:

() (1) If, in the opinion of the commiggioner, an
cmergency exists which will result in sericus logsas to
the depcsitore, the commissionar may take possessicn of
% 3tate bank without a prior hearing, Any person ag-
grieved and direetly affected by this action of the

commigsionar may have a review by cartiorari ag pro-
vided in title 27, chapter g.*

In turn, the appreopriate provision of title 27, chaptar 9 atates;

§ 27-9-106. Supermedeas - (a) If the ordar ow judgment
rendered by guch board or commission mads the basis of
the petition for certiorari shall make any material
changa in the atatus of any matter determined therein,
the petitioner may, upcn reasonable notice kg the board
or commission and other material defandants, apply to
the chancellar, at the time of filing such patitien,
for a supersedasas, and the chancellor, in the changel-
loxr's dimcretion, may grant a writ of supersedeas to
stay the putting into effect of such order or Judgment
or any part theraof.

{b) No such supersedeas shall be granted until a good
and sufficient bond, in an amount to be fixad ang
approved by the chanceller, shall have been given by
the petitionar, conditioned to indemnify the defendants
named in the patition from any injury that may result
by resgen of the granting of such aupereedess,

The petitiocn wasg filad em Juna 4%, 3004. On July 16, 2004,
the patitioner filed a meticn for expedited hearing on the
petition for supsrsedeas. Because of a scheduling problem, the
Chancellor of Part T referred this motion to the undersigned to

sit by interchange, and by Order enterad August 2, 2004, the

1

Theee statutes (T.C.A. § 27-3-101 &t 8gg.) are titled
‘Review of Boards and Commissions.” Zae glsgo T.C.A. § 45=1=108(a).

2
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Court saet the motion for writ of supersadeas for a hearting on
August 5, 2004. The hearing was held ae scheduled.

The petitioners explained at the hearing that the Commia-
sioner has ne authority under the Ranking laws to geize a trust
company and that this Court should therefors ilssus the writ of
supersedens and return contrel of the compamy to its Board of
Directors. The request for Superaedsas was made solely based on
& statutory and constitutional argument that vhe seizure and
liquidation was beyond the legal power of the Commissioner,.?

The record in this case indicates that since 2000 the
Commlzgioner has been oongerned about “ha Finencial well being of
Sentinel Trust Company, and in April 2004, the Department was of
the opinion that the company had a net cach shortage in excess of
$5,000,000.00. This conagern led to asveral meetings betwesn the
Commissioner and sxecutives and lawyers from Sentinel., on May 3,
2004, the Commissicner iseucd an ordsr Tequiring Sentinel to make
4 substantial cash infusion by May 17, 2004 te raplenieh the gash

deficiency and to gubmit to the Commissioner a capital plan,

' Prier to the August 5, 2005 hearing, tha Court met with
counsel and offered to consolidate the hearinge on the request for
Supersedeas with the review by certisrari and schedule it within 7-
10 day= so, that all igsueg befows the Court could be resolved.
The respondente lawyer indicated that che thought the Commisaioner
would agree to stop the liquidation until @ fimal hearing, but
counsel for petitioners stated that he wished to proceed onm his
immadiate request for writ of supersedsas as he wag convinced that
the Commissioner was acting bevend his statutory authoxity.

3
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When the petiticners did not respond to.tha gatisfaation of the
Commissioner, events were get ir motilon as follows:

1. On May 3, 2004, the Commissioner ismgued a ceasa and
desiat order pursuant to T.C.A. § 47-1-107(a) (5), wequiring
certain finaneial actiens by Sentinel. The petitioners gubse-
quently filed an administrative appeal of the cease and dasist

order. Events have long since passed that stage, howsver, and

the administrative appeal may now be moot.

2, On May 18, 2004, the Commiasioner tock emergency posseg-
slen of gentinel pursuant to T.C.A. EE 45-2=1502(b) (1) and
() (1). The xecelvership was f£iled in the Lewiz County Chancery
Court as case number 4781, The record reflacta that the parties
baliave thét snly this Cours has(jurisdiaticn ovey this challenga
to the liguidation. This Court 1s not so sure.

It makes little sanse for the receivership to be in Lewis
County and yat the challewse ro the ssizure and liquidation go to
ancther, The statutes ¢ nov seem to mandate such SEVarancerof
igsues. .It appears to thiz Court that the entire statutory
scheme contemplates that issue related to the receivership,
seizure, and termination all be in the same court - not two (2)
courta. In fset, in order for the liguidation t¢ go forward, it
must be approevad by the Lewis County Chancsry Court. Hee T.C.A.
$ 45-2-1502(c) (2). The only mention of Davidson County Chancery

Court is the authorization of the Commissiocner to seek an
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. injunction to enforce the law under T.C.A. § 43-1-107(a) (5) only
in Davidsbn County. Review under Title 27, Chapter 9 pursuant to
T.C.A. § 45-1-108 ig not gonfined to Davidesen County' Chancery but
can be filed in any chaneery or clreuit court. See T.C.A. §§ 37-
9~102 and 103.3

3. On May 18, 2004, the Commisaionar appointed Racaivership
Management, Inc. to ash a8 receiver, Zes T.C.A, § 45-2~
1502(b) (2) .

4. In June 2004, Department personnel issued a report
stating that Sentinel had a deficiency in excess of 87,500,000.00
and that Sentinel was operating at a loss and only had corporate

assets of around $1,400,000.00. - The report concluded that

Bentinel wag insclvent.

5. On June 18, 2004, in light of the above and pursuant 4o
TvC A, §§ 45-2-1%02(c) (2) and 1504, the Commizmeioner issued a
Notice of Liguidation of Sentinel Trust Company. As already
noted, the notice was filed in the Chancery Court for Lewis

County. That notide recited the factual contentiona of the

Commizgionar and concludes:

‘The Court is aware of the holding in Tennessee Real Estate

iasion v . 428 B.W.2d 794 (Tenn, 1568) that normally the
review of an edministrative daecision of a Boazd or Commizsioner
should be filed in Davidson County. The Court doubts the affiescy
of that decision when the Commissioner has already invoked the
Jurisdiction of the local Chancary Court on the same subject mattar
as the certiorvari procaesding.
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Accordingly, the Commissioner has determined that
liguidatien of %entinal Trust Company in accordance

with the provisions of Tenn. Code. Ann. §§ 45-3-

1502 (¢) (2) and 1504 1s necessary and appropriate.

Any person egorieved or directly affected by the

Commizsicner’s determination to liquidate Sentinel

Trust Company may have judicial review in Davidson

County Chancery Court by commen-law wrlt of certiorari,

a9 provided in Title 27, Chapter 9 of Tennessee Code

Anmetated, pursuant to Tenn. Code Ann., § 45-1-108(a).

€. The petitignars on June 29, 2004 filed a complaint
titled “Potition for Wzit of Cereicrari and for subssguent Writ
©f Supersgedeas.”

7. On July 16, 2004, the patitionsys filad a "Motisen Par
Expedited Hearing on Petition For Supersedeas” requesting a
hearing be set and that & writ of asuparsedeas be issued after the
hearing.

The wotion by petitioners seeks the writ of superssdeas
because “Sentinel Trust Company is not a pank, and has nong of
the characteristic attributes of a bank” and that tha statutory
powers the Commissicner exercised only apply ®s & bank and
therefore the Commiasioner has acted “11lagally” and “wholly
outside his adminimtrative and policing authority.” The metion
further astates that “unless the writ of gupersedeas shall be
issued promptly to nullify the respondent Commissioner’s paat
illegal acte, he soon will have succeeded in destroying seantinel

Trust Company.” The petitioner recitss “the urgency of need for

nullification of the Commissioner’s arbitrary and illegal orders

1
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by supezsadeas, 8o that its business may again be cperatad by its
knowledgeable staff pending fingl determination.”

The lawyar for the petitioners has chosan the battleground.
He has chogen to not yet enter the factual frey but has chosen
the law asm hia weapon, Ha ineists that the Commissicnsr has
axeeaded hig statutery authority. He states emphatically that
the statutes used by the Commissioner do not apply te truat
companies but only apply to banks. The petitioners are wIong.

Whatever ambisuity thare might have been prior to 1999 in
the applicatien of the banking lawe to trust companies, it was
eliminated in 19$%. 1In 1999, the General Assembly amended the
Act to specifically make trust companies subject ®6 all of its
proviglions, not just thoge pertaining to fiduciaries. Section 3
ef Chapter 112 of the DPublic Acts of 1999 amended T.C.A. § 45-1-
124(b) by deleting that subsection and substitubing the follow-
ing:

(B) To the full extent consistent with such rights,

liabilicies and penalties, all state banks and, to the

extent applicable, all banks, shall hereafter be oper-

ated in accordance with the provieions of this chapter

and Chapter 2 of thie ritle. Unlees the Commissioner

determines otherwise, the provisions of Title 45,

Chapters 1 and 2 and the rules theveof shall apply to

the cperation and regulation of state tzust companiss

and banks whose purposss and powers are limited to

fiduciary purpomes and powers. '

- Beation 4 of Chapter 112 further amended Temn. Code. Ann. §

45-1-124 to add the following new subsection:
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() The charter of a trust company granted by the
commisgionexr Shall not be void due to enactment of any
amendment or repeal of tha laws under which it was
formed if such trust company l& in operation, ag deter-
mined by the commissioner, on July 1, 1889, '

() Companizs atigaged in activities subject to
Titla 45, Chapters 1 and 2, on July 1, 1553, but
formed, as determined by the commissioner, prior to the
enactmant of Chapter €20 of the Dublie Acta of 1580 and
nat previously subject to reguiation by the commis-
Sioner may continue to act 2s a f{ldweiary withour
submitting an application. However, such antitles
ahall otherwise be fully fibject te Chapters 1 and z.

{) Companies autherized Ry their ¢harter, prior to
the enactment of Chapter €20, to engage in fiduciary
activities, but not engaging in fiduciary activities on
July 1, 13%$, then must rile the appropriste applica-
tion to establish a trusc company and then fully comply
with Chapter 1 and 2.

() All stata trust Cotipaniea operating on July 1,
1933, shall hava such pericd of time as the commis-
sioner determines to be rsasonable and pzudent to
conform te tha requirements of Chaptex 1 and 2 and the
regulations thereunder, but such pericd shall not
exceed thres (3} years from July 1, 18985. During this
pexiod of time, to conform to tha requiremsnts of
Chapter 1 and 3, the commissioner may conduct axamina-
tiong at guch company’s expenses, and apply the
raquirementa of Chapters 1 and 2 as daamed appropriate.

These provisions of Chapter 112 make it clear the Genaral
Ansenbly’s intent that all of Chapters 1 and 2 of Title 45 ‘shall

dpply to the oparation and ragulation of atate trust companies

and that guch companied ahall fully comply and conform with all
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the proviszions of thege chapters, not Jjust the provigions per-

taining to fiduciary activities.®
The Commissionsr took possessicn of Sentinel pursuant to tha

provisions of Temn, Code Ann, § 45-2-1502, which provideag in part

ag follows:

(a) The commissioner may take pogsession of 3 state
bank if, after a hearing, the commizaienar finda:

(1) Its capital ig impaired or it 15 otherwise in
an unasund conditionm;

(2) Its bueinass is being conducted in an unlawful
or ungound mannar,

(3) It iz unable to continue normal cperations; o

(4) Its axamination hae been obstructed or im-
padaed,

" * #

(c) (1) If, in the opinion of the commizsionar, an
emergency exisgts which will result in sericus losses to
the depositors, the commicsioner may take possesslon of

& state bank without a prior hearing. Any person
aggrieved and directly affectad 5y this action of tha

commiggioner may have a review by certiocrari as pro-

vided in title 27, chapter 5.

Petitioners make the novel argument that because thisg
Ftatute speaks only in tarms of a stata bank and its depositors
and because Santinel ig Reither & state bank nor has any depcs-
its/depositors, this statute does not apply to Sentinel and,
therefore, the Commissioner actad illegally or exceedad his

authority when he took possession of Sencimel pursuant to this

statute. This argument ie diractly contzary, however, to the

‘The definition section of the Tennessae Banking Act contains

the definitions of “state Crust company” and *“trust company” at
T.C.A. § ¢5-1-103(27) and (31).
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clearly axprgeged intant of {he General Afsembly as set forth in
Chaptey 112, As digouseed, gupra, that act specifically states
thgt *the provisione of Title 45, Chapters 1 and 2 and the rules
thermof phall also apply to the cperation and regulation of state
truat companiaa and banks whose purposes and powers are limited
to fiduciary purposes and powers.” Tenn. Code Ann. § 45-2-1502
clearly ie a provision contained within Chapter 2 of Title 45
and, therefore, applies to the operation end regulation of
Santinel Truét Company. As such, the Commissiongr acted with
eXpregs statutory authoricy in taking possession of Sentinel
pursuaht tp Tenn. Code Ann, § 45-2-18032.

The petiticners 2lso make a gecondary argument: that the
acts of the Commissicner are unconstitueisnal. The Court dias-
agrees. Intrusive atatutory aschemes governing [inaneial inatitu-
tions have been upheld against constitutional attack., PFinancial
inetitutions traditionally have bean very highly regulated by the
government for obvious remsons., If the statutory scheme provides
for emergency seizure and/or ligquidation, the atatute must
provide for an immediate post-selzure hearing. The availabllity
of such & hearing is ast forth ag Tenn, Code Anm, § 45-2-

1502(g) (1), There ls nothing in thi= redeord to indicata that the
Chancery Court of Lewls County in tha receivership action is not
prepased to review all of the Commissioner’s actions from the

recelvership to the geigure to the liquidation. These atatutes

10
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granting'tha.Commiqsionar the powars set forth are conmatitu-

tlonal., gEee, g.q.. Fahey v Mgllsges, 332 U.8. 245, &7 8.cCt.

1552 (1947); Anonvmous Bank v. Flowida Dewt, of Bapking, 512 jo.

2d 1112 (Fla. Dist. Ct, App. 1987). Thare is nothing contained
in the Constitution of Tennessee or Tennegsee case law inconsig-
tant with tha above canalusion.

In Fahey the eouxt reversed a faderal diztrigt court that

had declared uncomstitutional the seizure of a federal savings
and loan association. The court emphagized that the statutes
were not “penal” but “regulatory”.

They deal with a single type of emtarpriss and with the
problems of insecurity and nigmanagamant whieh are as
old as banking enterprise. The remedies which are
authorized ars not new cnes unknown to existing law to
be invented by the Board in exercise of a lawless range
ol power. Banking is ome of the longest regulated and
moat closely supervised of public callinga. Tt is one
in which acoumulatad expericnce of supervisors, acting
for many statee under various statutes, has establisghed
wall-defined prastices for the appointment of conserva-
tors, regeivers and liquidators. Corporate management
is a field, too, in which courts have axperiencea and
many praecedants have orystallized into well-knowp and
generally aceeptable standards,

Eabey, 332 U.8, at 282.

It iz complained that thege regulations provide for
hearing after the conservator takes posseseion insteed
of bafore. Thie is a draetig procedurs. But the deli-
cate naturs of the institution and the impossibility of
preserving credit during an investigation has made it

. an almoet invariable custem to apply supervisory au-
thority in this summary manner. Tt is a heavy responsi-
bility to be sxercised with disinterestedness and
restraint, bhub in the light of the higtory and customs
Of banking we caunot say it is unconstitutional,

11
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Fahey, 332 U.s. at 253-54.

Foer the reasons sxprassed, the Court concludes that tha
Tennessee banking laws contained in Chapters 1 and 2'of Title 45
fully apgly £O trust companies and that these statutes are
congtitutional. "he factual feundation supporting the emargendy
Eeizure and fubsequent decision te liquidate was not presented to
the Court, and the Court expresses no opinion en that isgsue,

The Court is not csmvinced that it is the appropriatde court
to reeclve this dispute. Ths recaivership wag filed in the Lewis
County Chancary Court {and that court is proceeding with the

| receivership), and the aotice of liquidation wae filed in that
court. Before any further Proceeding are held im thiz Court, the
parties ghull need te address whether this Court hae Jurigdietioen
and/or is otharwise the Bppropriate court te continue this
action,

The motion for writ of supergedeas is denied.

This the i day of

¢ visa fa% and mall:
The Hénozeble R.E. Lae Davieg
-Cipouit Court Judge, Div. 2
305 Public Sguare
Williameen County Courthouse
Room 112
Pranklin, TN 370ss
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